
Will an English judgment be 
enforceable in the EU27 post-Brexit?

Y Y

YY

N
N

N
N

Were the English court 
proceedings which led to the 

judgment commenced before the 
end of the transition period?

Was the clause entered into after 
the UK rejoined the 2005 Hague 

Convention in its own right?

ENGLISH JUDGMENT 
MAY BE ENFORCEABLE IN 
EU27 UNDER 2005 HAGUE 

CONVENTION 
(SUBJECT TO CHANGE OF 

STATUS RISK)

ENGLISH JUDGMENT 
ENFORCEABLE IN EU27 
UNDER 2005 HAGUE 

CONVENTION

CURRENT 
RULES APPLY – ENGLISH 

JUDGMENT 
ENFORCEABLE IN EU27 

Is there an exclusive jurisdiction 
clause in favour of the 

English courts?

Have the UK and the 
EU entered into a 

withdrawal agreement 
in similar terms to the 

current draft?

ENFORCEABILITY 
DEPENDS ON LOCAL 

RULES IN EACH 
EU27 COUNTRY

(3)(4)

(2)

(1)

Was the clause entered into:

OPTION I:
Either (i) before 

1 October 2015 or 
(ii) during any 
“gap” between 

Brexit and when 
the UK rejoined 
the 2005 Hague 
Convention in its 

own right?

OPTION II:
Between 

1 October 2015 
and exit day?



3351W_Brexit decision tree_d7/2611192019© Herbert Smith Freehills LLP

This decision tree has been 
prepared as a quick reference 
guide to help determine whether 
an English court judgment will 
be enforced in EU27 countries 
post-Brexit. 

It is necessarily a simplification of complex 
issues and should be read with reference to 
the notes set out below.

1	� Current rules apply – English 
judgment enforceable in EU27

The draft withdrawal agreement between the 
UK and the EU dated 19 October 2019 
provides (at article 67) that current rules on 
both jurisdiction and enforcement of 
judgments under the recast Brussels 
Regulation (Regulation 1215/2012) will apply 
where proceedings are commenced before the 
end of the transition period established by the 
agreement (31 December 2020).

Accordingly, if the UK and the EU have entered 
into a withdrawal agreement in those terms, 
and if the English court proceedings which led 
to the judgment were commenced before the 
end of the transition period, then the judgment 
will be enforceable in the EU27 under the 
recast Brussels Regulation (subject to 
limited exceptions).

2	� English judgment enforceable 
in EU27 under Hague

The UK is currently a party to the 2005 Hague 
Convention on Choice of Court Agreements by 
virtue of its EU membership. That will come to 
an end when the UK leaves the EU, but in the 
event of a no-deal Brexit the UK intends to 
re-join the Convention in its own right. The UK 
deposited its instrument of accession to the 
Convention in December 2018 with the 
intention that the UK would re-join the 
Convention with effect from 1 April 2019 (the 
Convention comes into force on the first day of 
the month following three months from 
deposit of the relevant instrument). That 
would have left a short “gap” in the 
Convention’s application to the UK following 
the original Brexit date of 29 March.

Following the first extension of the Article 50 
period, on 28 March 2019, the UK submitted a 

declaration to the Hague depositary to the 
effect that its accession to the Convention was 
suspended until 13 April 2019 or 23 May 2019, 
depending on whether the withdrawal 
agreement was approved by the House of 
Commons by 29 March 2019. In light of the 
further extensions to the Article 50 period, the 
UK submitted further suspensory declarations 
to the Hague depositary, with the current 
declaration (submitted 30 October 2019) 
suspending the accession until 1 February 
2020 (unless a Withdrawal Agreement is 
approved and enters into force before then).

Assuming there are no objections from other 
contracting states to such a suspension, a gap 
in the Convention's application to the UK will 
therefore be avoided. 

Hague applies only where there is an exclusive 
jurisdiction agreement in favour of a 
contracting state’s courts, and only where that 
clause was entered into after the Convention 
came into force for the chosen state. It also 
does not apply to consumer or employment 
contracts or to certain other matters for 
example relating to land or certain intellectual 
property rights. Where Hague applies, a 
judgment will be enforceable (subject to 
limited exceptions) in the other contracting 
states, which includes all EU27 states.

Accordingly, if the withdrawal agreement has 
not been entered into, and if the English court's 
judgment was given pursuant to an exclusive 
English jurisdiction clause that was entered 
into on or after the UK has re-joined Hague, 
then the judgment will be enforceable in the 
EU27 under that Convention.

(The UK's declaration made with its 
instrument of accession indicates that, if  the 
withdrawal agreement is entered into, the UK 
will withdraw its instrument of accession to 
Hague and, during the transition period, will be 
treated as an EU member state for the 
purposes of the Convention. Once the 
transition period comes to an end, the UK will 
presumably re-join Hague and may in that 
period also have agreed other arrangements 
with the EU in relation to jurisdiction and 
enforcement. These may include for example 
that the UK will participate in the Lugano 
Convention, in which case English judgments 
will be enforceable in the EU27, as well as 
Iceland, Norway and Switzerland, in similar 
circumstances to the present.) 

3	� English judgment may be 
enforceable in EU27 under 
Hague (subject to change 
of status risk)

As noted above, the 2005 Hague Convention 
on Choice of Court Agreements applies only 
where there is an exclusive jurisdiction 
agreement in favour of a contracting state’s 
courts which was entered into after the 
Convention came into force for the 
chosen state. 

Hague came into force for the UK as an EU 
member state on 1 October 2015. However, as 
noted above, that will cease on Brexit. In these 
circumstances, there is some uncertainty over 
whether other contracting states will apply 
Hague rules where an exclusive English 
jurisdiction clause was agreed before the UK 
re-joined Hague in its own right, even if the 
clause was agreed when the UK was party to 
Hague by virtue of EU membership (ie 
between 1 October 2015 and exit day). 

If the clause was agreed before 1 October 2015 
then Hague will not apply, and the same is very 
likely the case if the clause was agreed in any 
period between the UK leaving the EU and 
rejoining Hague.

4	� Enforceability depends 
on local rules in each 
EU27 country

If there is no applicable agreement or 
convention on enforcement of judgments, 
then each EU27 country will apply its own 
domestic rules to questions of jurisdiction 
and enforcement. 

There are old bilateral treaties between the UK 
and a number of EU27 countries but, as these 
were expressly superseded by the Brussels 
Convention and the original and recast 
Brussels Regulations, it is not at all clear 
whether they will apply post-Brexit. In any 
event most (but not necessarily all) EU 
countries will enforce foreign judgments even 
without a specific reciprocal regime, although 
the type of judgment enforced may be more 
limited and the procedures involved more time 
consuming and costly. 

Note: The contents of this publication, current as at 26 November 2019, are for reference purposes only. They do not constitute legal advice and should not be relied upon as such. Specific legal advice 
about your specific circumstances should always be sought separately before taking any action based on this publication.
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